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Definition and societal acceptance

Halacha defining death
Jewish Medical Ethics: The Brain Death Controversy in Jewish Law
by Rabbi Yitzchok A. Breitowitz,
1996
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Jewish values:When is organ harvesting for transplant the mitzvah of saving life or the mitzvah against murder?
Saving Life:
שמות כא
.יט וְ ַרפ ֹּא ְי ַרפֵּא

Shmot 21
19 and shall cause him to be thoroughly healed.

 ויקרא חיVayikra 18
 אֲ שֶּ ר ַיעֲשֶּ ה א ָֹּּתם הָּ ָּאדָּ ם וָחַ י, ִמ ְשפָּטַ י-חֻ ק ַֹּתי וְ ֶּאת-ּושמַ ְר ֶּתם ֶּאת
ְ  ה5 Ye shall therefore keep My statutes, and Mine
.' ה, אֲ נִי: בָ הֶ םordinances, which if a man do, he shall live by them: I am
the LORD.
דברים ד
Devarim 4
: ְלנַפְ ש ֵֹּּתיכֶּם, טו וְ נ ְִשמַ ְר ֶּתם ְמאֹּד15 Take ye therefore good heed unto yourselves

Murder is wrong
בראשית ט
Beresheet 9
 ִמיַד,ּומיַד הָּ ָּאדָּ ם
ִ ;חַ יָּה ֶּא ְד ְרשֶּ ּנּו- ִמיַד כָּל, ִד ְמכֶּם ְלנַפְ ש ֵֹּּתיכֶּם ֶּא ְדרֹּש- ה וְ ַאְך ֶּאת5 And surely your blood of your lives will I require; at the hand of
. ֶּנפֶּש הָּ ָּאדָּ ם- ֶּאת, ֶּא ְדרֹּש-- ִאיש ָּא ִחיוevery beast will I require it; and at the hand of man, even at the
hand of every man's brother, will I require the life of man.
.הָּ ָּאדָּ ם- עָּ שָּ ה ֶּאת,ֹלהים
ִ ֱ כִ י בְ צֶּ לֶּם א: בָּ ָּאדָּ ם דָּ מֹו יִשָּ פְֵּך,שפְֵּך דַ ם הָּ ָּאדָּ ם
ֹּ  ו6 Whoso sheddeth man's blood, by man shall his blood be shed; for
in the image of God made He man.
שמות כ
Shmot 20
 יב ל ֹּא ִת ְרצָּ ח12 Thou shalt not murder.

The Law of “Gosses” – גוסס.

קיצור שולחן ערוך קצד

Kitzur Shulchan Aruch 194
1
A person who is very near death is considered as a living being in every respect. It is,
ּולׁשֹון גֹוסֵ ס הּוא ִּמ ְלׁשֹון
ְ ,יתה
ָ  ְוזֶה י ְִּק ֶרה סָ מּוְך לַ ִּמ, הַ מַ עַ לֶ ה לֵ חָ ה ִּבגְ רֹונֹו ִּמ ְפנֵי צָ רּות הֶ חָ זֶה,הַ ּגֹוסֵ ס (פֵ רּוׁש
therefore, forbidden to touch him, for anyone who touches him is considered like one who
 פרק א דערכין) הֲ ֵרי הּוא, כְ מֹו הַ מֵ גִּ יס ִּב ְק ֵד ָרה תוספת יום טוב, ֶׁשהַ לֵ חָ ה ִּמ ְתהַ פֶ כֶת ִּבגְ רֹונֹו,מֵ גִּ יס ִּב ְק ֵד ָרה
sheds blood. To what can this be compared? To a dripping [flickering] candle, which becomes
. הֲ ֵרי זֶה ׁשֹופֵ ְך ָד ִּמים, ֶׁשכָל הַ ּנֹוגֵעַ בֹו, וְלָ כֵן אָ סּור ִּלּגַע בֹו.כְ חַ י ְלכָל ְדבָ ָריו
extinguished as soon as someone touches it.

INTRODUCTION – WHAT NEED PROMPTED THE RE-DEFINITION OF DEATH?
1.

Historically, death was not particularly difficult to define from either a legal or halachic standpoint. Generally, all vital systems supporting a
person’s life would fail at the same time and none of these functions could be prolonged without the maintenance of the others.
a.
b.
c.

Respiratory
Neurological
Circulatory

2.

It has become necessary to define with greater precision and specificity which physiological systems are indicators of life and which (if any) are
not, especially in light of the scarcity of medical resources and the pressing need for organs for transplantation purposes.

3.

Over the past 20 or so years, the concept of "neurological death" commonly called:
a. "brain death,"
b. "whole brain death" or
c. "brain-stem death"
d. (and, sometimes, inaccurately-termed "cerebral death") has gained increasing acceptance within the medical profession and among the vast
majority of state legislatures and courts in the United States.

4.

The current definition of "death" is now a composite one: death is deemed to occur when there is either
a. irreversible cessation of circulatory and respiratory functions (the "old" definition) or
b. irreversible cessation of all functions of the entire brain including the brain stem (the “new or second” standard).

5.

The principal utility of this second standard permits declaring as dead:
a. a comatose, ventilator-dependent patient incapable of spontaneous respiration
b. whose heart is still beating due to the provision of oxygen
c. via an artificial breathing apparatus.

• Jewish Medical Ethics: The Brain Death Controversy in Jewish Law

• by Rabbi Yitzchok A. Breitowitz,
• 1996
This article will attempt to explain to the general reader:
(1) what is "brain death" and how is it clinically determined.
(2) some (not all) of the major sources on whether it is an acceptable criterion of death from the standpoint of halacha.
(3) a "scorecard" on how contemporary halachik authorities line up.
(4) the halachic and legal ramifications of one view or the other.
What Brain Death is not!: - Removal of organs such a donor would indisputably be homicide.
Comatose - more accurately described as being in persistent vegetative state [PVS] and are very much alive under both
secular and Jewish law.
Locked in - the patient is fully conscious but unable to respond.

WHAT IS THE HISTORY OF "BRAIN DEATH" ACCEPTANCE AS POINT OF DEATH?
➢ First introduced in a 1968 report authored by a special committee of the Harvard Medical School
➢ Adopted, with some modifications, by the President's Commission for the Study of Ethical Problems in Medicine and Biomedical Research, as a
recommendation for state legislatures and courts.
➢ Employed in the model legislation known as the Uniform Determination of Death Act which has been enacted by a large number of
jurisdictions.
➢ The standard has been endorsed by the influential American Bar Association.
➢ While New York is one of the few jurisdictions that does not have a "brain death" statute, it has adopted the identical rule through
the binding decisions of its highest court.

WHAT EXPLAINS THE RAPID and NEAR UNIVERSAL ACCEPTANCE OF"BRAIN DEATH" AS THE DEFINITION?
1.

2.

3.

Moving the time of death to an earlier point facilitates organ transplants
a.

when blood is still circulating (hearts and livers)

b.

increasing success of transplant operations

c.

acceptance of "brain death" coincided with the development of cyclosporine and other anti-rejection drugs.

Extraordinarily expensive to maintain patients on respirators and other life support
a.

in terms of equipment and labor

b.

deployment for those who stand a better chance of recovery.

Desire to spare families the agony and anguish of watching a loved one experience a protracted death.

